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DECISION AND ORDER

BY CHAIRMAN MISCIMARRA AND MEMBERS PEARCE

AND MCFERRAN

On September 2, 2015, Administrative Law Judge Ari-
el L. Sotolongo issued the attached decision.  The Charg-
ing Party filed exceptions, a supporting brief, an answer-
ing brief, and a reply brief.  The Respondent filed cross-
exceptions, a supporting brief, an answering brief, and a 
reply brief.  The General Counsel filed an answering 
brief.

The National Labor Relations Board has considered 
the decision and the record in light of the exceptions, 
cross-exceptions, and briefs1 and has decided to affirm 
the judge’s rulings, findings,2 and conclusions only to the 

___________________________
1 The Charging Party has requested oral argument.  The request is 

denied as the record, exceptions, cross-exceptions, and briefs adequate-
ly present the issues and the positions of the parties.

2  The Charging Party has excepted to some of the judge’s credibility 
findings.  The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect.  
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362 
(3d Cir. 1951).  We have carefully examined the record and find no 
basis for reversing the findings.

In affirming the judge’s finding that the Respondent did not violate 
Sec. 8(a)(1) by removing from its employee breakroom industry-related 
periodicals that happened to contain a Union advertisement, we observe 
that no party has excepted to the judge’s application of Wright Line 251 
NLRB 1083 (1980), enfd. on other grounds 662 F.2d 899 (1st Cir. 
1981), cert. denied 455 U.S. 989 (1982).  Applying that analytical 
framework, we agree with the judge that the General Counsel did not 
establish an improper motive.  Moreover, we reject the Charging Par-
ty’s argument that the Respondent failed to overcome the presumptive 
unlawfulness of rules barring distribution of union literature during 
nonwork time in a nonwork area.  As the judge found, the rule here was 
not designed to bar the distribution of union literature; rather, it was 
designed to bar the distribution of industry-related periodicals that 
contained advertisements that endorsed driver practices in violation of 
State and/or local law, and it was enforced on that basis.

We also agree, for the reasons stated by the judge, that the state-
ments by Vladimir Grigoriv and Marilyn Moran did not violate Sec. 
8(a)(1).  However, we disavow the judge’s inaccurate characterization 
of the Board’s decision in Bomber Bait Co., 210 NLRB 673 (1974).  

extent consistent with this Decision and Order, to amend 
the conclusions of law and remedy, and to adopt the 
judge’s recommended Order as modified and set forth in 
full below.3

We reverse the judge’s finding that the Respondent vi-
olated Section 8(a)(5) and (1) of the National Labor Re-
lations Act by failing to give the Union pre-imposition 
notice and an opportunity to bargain over discretionary 
employee discipline during the parties’ first-contract ne-
gotiations.  At the time of the judge’s decision, Board 
precedent did not require such notice and bargaining.  
The judge nonetheless found a violation because he an-
ticipated the Board’s reversal of governing law.4  Al-
though a subsequent Board decision newly established 
that there was a bargaining obligation under these cir-
cumstances, that decision was given only prospective 
effect.  See Total Security Management Illinois 1, LLC, 
364 NLRB No. 106 (2016).5  Accordingly, the Respond-
ent’s failure to give the Union notice and an opportunity 
to bargain over proposed discipline was not unlawful.6

We agree with the judge that the Respondent violated 
Section 8(a)(5) and (1) by failing to notify the Union and 
provide it an opportunity to bargain over its provision of 
health insurance to recently-hired employees.  The Re-
spondent unilaterally made its health insurance package 
available to employees after 60 days of employment, 
where previously the insurance package had only been 
available to employees after a year’s tenure.  The Re-

                                                                                                 

Contrary to the judge, the Board in Bomber Bait found the statement 
“[the union] won’t help you because you won’t be here that long” to be 
lawful in the particular facts of that case.  Id. at 674.

3 We shall amend the judge’s conclusions of law and remedy in ac-
cordance with our findings herein.  We shall modify the judge’s rec-
ommended Order to conform to our findings and the Board’s standard 
remedial language and in accordance with our decision in AdvoServ of 
New Jersey, Inc., 363 NLRB No. 143 (2016).  We shall substitute a 
new notice to conform to the Order as modified.

4 See Fresno Bee, 337 NLRB 1161 (2002), overruled by Total Secu-
rity Management Illinois 1, LLC, 364 NLRB No. 106 (2016).  The 
judge was obligated to apply Fresno Bee in deciding this allegation 
because Fresno Bee was controlling precedent at the time he issued his 
decision.  See Waco, Inc., 273 NLRB 746, 749 fn. 14 (1984) (“We 
emphasize that it is a judge’s duty to apply established Board precedent
which the Supreme Court has not reversed.  It is for the Board, not the 
judge, to determine whether precedent should be varied.”).

5 Chairman Miscimarra adheres to his dissent in Total Security Man-
agement, supra, slip op. at 17-42, and would not require employers to 
engage in pre-imposition discipline bargaining.  On this basis, he con-
curs in the finding that the Respondent did not violate the Act by its 
refusal to bargain over employee discipline.

6 Because we find no underlying violation, the judge’s proposed 
remedy and the Charging Party’s exceptions thereto need not be ad-
dressed.



DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD2

spondent argues that its unilateral change was privileged 
because, as the judge found, the Affordable Care Act 
(“ACA”) mandated coverage for these recently-hired 
employees.  Although providing health insurance cover-
age to recent hires may have been an ACA requirement, 
the Respondent has nonetheless failed to meet its burden 
to show that the change it made was mandated by the 
ACA and thus did not involve discretionary decision-
making over which the Respondent was obligated to bar-
gain.  

It is well established that when an employer is com-
pelled to make changes in terms and condition of em-
ployment in order to comply with the mandates of anoth-
er statute, it must provide the collective-bargaining rep-
resentative of its employees with notice and an oppor-
tunity to bargain over the discretionary aspects of such 
changes.7  As found by the judge, the Respondent here 
had discretion over the length of the waiting period for 
newly hired employees to become eligible for coverage 
under the plan.  The ACA prohibits employer-sponsored 
health insurance plans from imposing a waiting period of 
more than 90 calendar days to receive coverage.8  How-
ever, while the ACA establishes a maximum waiting 
period of 90 days, it does not prohibit employers or in-
surers from implementing a shorter waiting period.  The 
Respondent does not contend that it was compelled, ei-
ther by the ACA or by its insurer, to adopt a 60-day wait-
ing period rather than a 30- or 90-day waiting period, or 
even no waiting period at all.  Further, as the judge 
found, the Respondent possessed discretion with respect 
to adopting procedures for notifying and enrolling re-

___________________________
7 See generally Foodway, 234 NLRB 72, 77 (1978) (“[T]he Act is 

the legislative scheme which, in final analysis, prescribes Respondent’s 
bargaining obligation.  While the mandate and requirements of other 
Federal statutes may serve to limit the area of discretion which a party 
may exercise in fulfilling [its] bargaining obligation . . . to enter into the 
bargaining process in good faith is not thereby minimized or obviat-
ed.”).  See also Watsonville Register-Pajaronian, 327 NLRB 957, 958-
959 (1999) (Fair Labor Standards Act (FLSA) overtime provisions did 
not excuse employer’s failure to bargain over changes to employees’ 
schedules; FLSA did not compel the specific changes the employer 
made and the employer could have complied simply by paying over-
time); Keystone Steel & Wire Div. of Keystone Consolidated Industries, 
Inc., 309 NLRB 294, 297 fn. 7, 298 (1992), rev’d on other grounds, 41 
F.3d 746 (D.C. Cir. 1994) (Employee Retirement Income Security Act 
(ERISA) did not excuse employer’s failure to bargain over changes to 
pension plan; even if ERISA compelled plan changes, it did not compel 
the specific changes the employer made without bargaining).

8 In his decision, the judge mistakenly assumes that the maximum
waiting period permitted under the ACA is 60 days.  However, as the 
Respondent acknowledges in its reply brief to the Board, the maximum 
waiting period under the ACA is actually 90 days.  See Public Health 
Service Act Section 2708, as added by ACA Section 1201 (42 U.S.C. § 
300gg-7) (“A group health plan and a health insurance issuer offering 
group health insurance coverage shall not apply any waiting period . . . 
that exceeds 90 days.”).  

cently-hired employees in its insurance plan.  Cf. B&B 
Trucking, 345 NLRB 1, 5 (2005) (unilateral change to 
insurance enrollment period unlawful).  Finally, the ACA 
and its regulations give an employer some discretion as 
to how to achieve minimum compliance with the ACA’s 
plan requirements, and therefore the Respondent had 
discretion over the type of health insurance plan it of-
fered to recently-hired employees.9  By failing to provide 
the Union with the required notice and opportunity to 
bargain over these matters, the Respondent violated Sec-
tion 8(a)(5) and (1) of the Act.10

___________________________
9 The ACA mandates that, in order for a large employer to avoid po-

tential penalties, its plan must meet certain criteria for both the value of 
benefits paid by the plan and the affordability of employee contribu-
tions; however, the ACA appears to offer flexibility as to how an em-
ployer can satisfy these minimum criteria. See generally Shared Re-
sponsibility for Employers Regarding Health Coverage, 79 Fed. Reg. 
8544 (Feb. 12, 2014) (publishing Final Rule amending 26 C.F.R. Parts 
1, 54, and 301) (noting different methods to establish that a plan satis-
fies minimum value and affordability criteria).

10 We do not pass on the judge’s speculation that if the Respondent 
had provided the Union with notice and an opportunity to bargain, it 
might have been permitted to unilaterally implement the proposed 
changes to its health insurance plan without bargaining to agreement or 
impasse, if the changes were required by the ACA.

In finding that the manner in which the Respondent implemented its 
employee health care plan violated Sec. 8(a)(5), Chairman Miscimarra 
makes the following observations about the Respondent’s bargaining 
obligations in these circumstances.  He has previously emphasized that 
employers’ compliance with the NLRA should not frustrate their com-
pliance with the complex array of non-NLRA legal obligations that 
confront them.  See, e.g., Fresh & Easy Neighborhood Market, 361 
NLRB No. 12, slip op. at 20 (2014) (opinion of Member Miscimarra) 
(legality of employer’s sexual harassment investigation).  Here, howev-
er, Chairman Miscimarra agrees with his colleagues that the Respond-
ent failed to show that it was required to implement the health plan in 
the manner it did in order to meet the ACA’s minimum standards.  
Moreover, Chairman Miscimarra does not rely on the judge’s statement 
that Sec. 8(a)(5) prohibits an employer from changing the status quo “if 
any type” of discretion on its part exists.  To determine if an employer 
has made a “change” in the context of a unilateral change allegation, 
the proper focus is not on whether the relevant actions involve discre-
tion, but whether the actions are “similar in kind and degree to what the 
employer did in the past.”  See E.I. du Pont de Nemours, 364 NLRB 
No. 113, slip op. at 18, 22–23, 26 (2016) (opinion of Member Misci-
marra); Total Security Management, 364 NLRB No. 106, slip op. at 18, 
25-28 (same).  Here, Chairman Miscimarra believes that the Respon-
dent’s actions constituted a change that warranted notice and the oppor-
tunity for bargaining because there is no evidence that the Respondent 
previously took similar actions in the past.  And in finding unlawful the 
change, which the Respondent made without notice and opportunity to 
bargain with the Union, Chairman Miscimarra relies on the fact that the 
ACA did not require the Respondent to provide health benefits in the 
precise manner that it did.  See, e.g., Watsonville Register-Pajaronian,
327 NLRB 957, 958 (1999) (finding that particular change to employ-
ees’ schedules was not based on any “legal compulsion” by the Fair 
Labor Standards Act, and thus “did not insulate the Respondent from its 
obligations to bargain under the National Labor Relations Act.”).  
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Amended Conclusions of Law

Substitute the following for Conclusion of Law 4:
4.  By failing to provide the Union with notice and an 

opportunity to bargain concerning discretionary changes 
it made to the health insurance plan offered to bargaining 
unit employees, which were mandatory subjects of bar-
gaining, the Respondent violated Section 8(a)(5) and (1) 
of the Act.

Amended Remedy

The Respondent will be required to bargain, on re-
quest, with the Union with respect to the changes it made 
to the health insurance plan, including notice and enroll-
ment procedures.

The judge did not provide as part of his remedy a rec-
ommendation that the Respondent be required to rescind
its unlawful unilateral changes to the health insurance 
plan, nor did he recommend make-whole relief for the 
changes.  In view of the absence of a request for rescis-
sion, along with the fact that it is unclear how the Re-
spondent might restore the status quo ante without de-
priving recently-hired employees of health insurance, we 
shall not order rescission of the changes.  However, if it 
is determined in compliance proceedings that any em-
ployee was negatively affected by the Respondent’s re-
fusal to bargain over a discretionary aspect of the imple-
mentation, for example, because the unilaterally imple-
mented notice and enrollment procedure did not afford 
employees a sufficient opportunity to enroll in the plan, 
the Respondent shall make such employee whole for
losses attributable to the Respondent’s unlawful conduct.
Any monetary remedy shall be computed in accordance 
with Ogle Protection Service, 183 NLRB 682 (1970), 
enfd. 444 F.2d 502 (6th Cir. 1971), with interest at the 
rate prescribed in New Horizons, 283 NLRB 1173 
(1987), compounded daily as prescribed in Kentucky 
River Medical Center, 356 NLRB 6 (2010).  The Re-
spondent shall compensate affected employees for the 
adverse tax consequences, if any, of receiving lump-sum 
benefit awards, and file with the Regional Director a re-
port allocating the benefit awards to the appropriate cal-
endar years for each employee.  AdvoServ of New Jersey, 
Inc., 363 NLRB No. 143 (2016).

ORDER

The Respondent, Western Cab Company, Las Vegas, 
Nevada, its officers, agents, successors, and assigns, shall

1.  Cease and desist from
(a) Failing and refusing to bargain collectively and in 

good faith with the United Steel, Paper and Forestry, 
Rubber, Manufacturing, Energy, Allied-Industrial and 
Service Workers International Union, AFL–CIO/CLC 

(the Union), as the exclusive collective-bargaining repre-
sentative of employees in the following appropriate unit 
by unilaterally announcing and implementing changes to 
the health insurance plan:

All taxicab drivers employed by Respondent, excluding 
dispatchers, managers and supervisors as defined in the 
Act.

(b) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the 
rights guaranteed them by Section 7 of the Act.

2.  Take the following affirmative action necessary to 
effectuate the purposes and policies of the Act.

(a) On request, bargain with the Union regarding dis-
cretionary changes to the health insurance plan provided
to bargaining unit employees.

(b) Make the unit employees whole for any losses sus-
tained due to the unlawfully implemented changes in the
health insurance plan, with interest, in the manner set 
forth in the remedy section of the decision, as amended.

(c) Compensate unit employees for the adverse tax 
consequences, if any, of receiving lump-sum benefit 
awards, and file with the Regional Director for Region 
28, within 21 days of the date the amount of backpay is 
fixed, either by agreement or Board order, a report allo-
cating the backpay awards to the appropriate calendar 
years for each employee.

(d) Preserve and, within 14 days of a request, or such 
additional time as the Regional Director may allow for 
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel re-
cords and reports, and all other records, including an 
electronic copy of such records if stored in electronic 
form, necessary to analyze the amount of benefit pay-
ments due under the terms of this Order.

(e) Within 14 days after service by the Region, post at 
its facility in Las Vegas, Nevada, copies of the attached 
notice marked “Appendix.”11  Copies of the notice, on 
forms provided by the Regional Director for Region 28, 
after being signed by the Respondent’s authorized repre-
sentative, shall be posted by the Respondent and main-
tained for 60 consecutive days in conspicuous places, 
including all places where notices to employees are cus-
tomarily posted.  In addition to physical posting of paper 
notices, the notices shall be distributed electronically, 
such as by email, posting on an intranet or an internet 
site, and/or other electronic means, if the Respondent 

___________________________
11  If this Order is enforced by a Judgment of the United States court 

of appeals, the words in the notice reading “Posted By Order of the 
National Labor Relations Board” shall read “Posted Pursuant to a 
Judgment of the United States Court of Appeals Enforcing an Order of 
the National Labor Relations Board.”
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customarily communicates with its employees by such 
means.  Reasonable steps shall be taken by the Respond-
ent to ensure that the notices are not altered, defaced, or 
covered by any other material.  If the Respondent has 
gone out of business or closed the facility involved in 
these proceedings, the Respondent shall duplicate and 
mail, at its own expense, a copy of the notice to all cur-
rent employees and former employees employed by the 
Respondent at any time since January 1, 2014.

(f) Within 21 days after service by the Region, file 
with the Regional Director for Region 28, a sworn certi-
fication of a responsible official on a form provided by 
the Region attesting to the steps that the Respondent has 
taken to comply.

Dated, Washington, D.C.  May 16, 2017

______________________________________
Philip A. Miscimarra,                       Chairman

______________________________________
Mark Gaston Pearce,              Member

______________________________________
Lauren McFerran,              Member

(SEAL)            NATIONAL LABOR RELATIONS BOARD

APPENDIX

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we 
violated Federal labor law and has ordered us to post and 
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on 

your behalf
Act together with other employees for your bene-

fit and protection
Choose not to engage in any of these protected 

activities.

WE WILL NOT fail and refuse to bargain collectively 
and in good faith with the United Steel, Paper and For-
estry, Rubber, Manufacturing, Energy, Allied-Industrial 
and Service Workers International Union, AFL–
CIO/CLC (the Union), as the exclusive collective-
bargaining representative of our employees in the follow-
ing appropriate unit by unilaterally announcing and im-
plementing changes to our health insurance plan.  The 
appropriate unit is:

All taxicab drivers employed by Respondent, excluding 
dispatchers, managers and supervisors as defined in the 
Act.

WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce you in the exercise of the rights 
listed above.

WE WILL, upon request, bargain with the Union with 
respect to the unlawfully imposed changes to our health 
insurance plan until agreement or good-faith impasse is 
reached.

WE WILL make you whole, with interest, for any losses 
sustained due to our unlawfully imposed changes in your 
health insurance plan.

WE WILL compensate affected employees for the ad-
verse tax consequences, if any, of receiving a lump-sum 
backpay award, and WE WILL file with the Regional Di-
rector for Region 28, within 21 days of the date the 
amount of backpay is fixed, either by agreement or 
Board order, a report allocating the backpay award to the 
appropriate calendar year for each employee.

WESTERN CAB COMPANY

The Board’s decision can be found at 
www.nlrb.gov/case/28-CA-131426 or by using the QR 
code below.  Alternatively, you can obtain a copy of the 
decision from the Executive Secretary, National Labor 
Relations Board, 1015 Half Street, S.E., Washington, 
D.C. 20570, or by calling (202) 273-1940.

Larry A. Smith, Esq. and Kristin E. White, Esq., for the General 
Counsel.

Gregory E. Smith, Esq. and Milani L. Kotchka, Esq. (Hejman-
owski & McCrea), for the Respondent.

Mariana Padias, Esq. (United Steelworkers International Un-
ion), for the Charging Party.
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DECISION

STATEMENT OF THE CASE

ARIEL L. SOTOLONGO, Administrative Law Judge.  This case 
primarily concerns changes that Western Cab Company (Re-
spondent) allegedly made unilaterally, without first notifying 
and bargaining with United Steel, Paper and Forestry, Rubber, 
Manufacturing, Energy, Allied-Industrial and Service Workers 
International Union, AFL–CIO–CLC (Union or Charging Par-
ty), which has represented a unit of employees of Respondent 
since 2012.  The complaint also alleges that Respondent’s man-
agers made coercive and disparaging remarks to employees 
about the Union, or comments that indicated the futility of hav-
ing a union, and that Respondent removed and barred from its 
premises all copies of a magazine which contained an adver-
tisement directed to Respondent by the Union.  At center stage 
among the allegations of unilateral changes is an allegation that 
Respondent engaged in discretionary suspension or termination 
of numerous employees without first bargaining with the Union 
under the doctrine first announced by the Board in Alan 
Ritchey, 359 NLRB 396 (2012).  In Alan Ritchey, subsequently 
rendered null and void ab initio by the Supreme Court in NLRB 
v. Noel Canning, 134 S.Ct. 2550 (2014), the Board held that an 
employer whose employees are represented by a union must 
bargain with the union before imposing discretionary discipline 
during the “interim period” between the union’s certification 
(or recognition) and the parties’ first collective-bargaining con-
tract.  The issue before me is thus whether I should apply the 
principles of Alan Ritchey, despite its invalidation by the Su-
preme Court, or automatically apply prior Board doctrine.1  For 
the reasons discussed below, and for the reasons discussed in 
my recent decision cited in fn. 1, I believe it reasonable to infer 
that the Board will likely reaffirm Alan Ritchey, and that I 
should proceed accordingly.  The complaint also alleges that 
Respondent unilaterally made a change to its employee health 
care plan, but that change does not involve discipline, so it does 
not fall under the Alan Ritchey analytical framework.

I presided over this trial in Las Vegas, Nevada, on January 
27–28, 2015, pursuant to a complaint and notice of hearing 
issued by the Regional Director of Region 28 of the Board on 
November 26, 2014, alleging that Respondent had violated Sec. 
8(a)(1) and (5) of the Act by engaging in the conduct briefly 
described above.

___________________________
1  In my recent decision in Kitsap Tenant Support Services, Inc., JD 

(SF)–29–15 (July 28, 2015), I discussed the dilemma faced by Board 
administrative law judges when confronted with Alan Ritchey issues, 
which is occurring with increasing frequency,  in light of the fact that in 
Noel Canning the Supreme Court did not find that the Board had mis-
construed the Act, but rather held that Board members who formed the 
majority in Alan Ritchey had been unconstitutionally appointed.  This is 
an unprecedented scenario, which as discussed in my prior decision, 
calls on judges to decide whether to mechanically apply precedent that 
appears to be on its way out or read the proverbial “handwriting on the 
wall.”

FINDINGS OF FACT

I. JURISDICTION AND LABOR ORGANIZATION STATUS

Respondent admits, and I find, that at all material times it has 
been a corporation with an office and place of business in Las 
Vegas, Nevada, where it has been engaged in providing taxicab 
services in the Las Vegas metropolitan area.  In conducting its
business operations, Respondent, in the 12 months ending on 
June 24, 2014, purchased and received at its Las Vegas facility, 
goods valued in excess of $50,000 directly from points outside 
the State of Nevada.  During the same time period, Respondent, 
in the conduct of its business operations, derived gross reve-
nues in excess of $500,000.  Accordingly, I find that Respond-
ent is an employer engaged in commerce within the meaning of 
Sec. 2(2), (6), and (7) of the Act.

Respondent also admits, and I find, that the Union is a labor 
organization within the meaning of Sec. 2(5) of the Act.

II. THE ALLEGED UNFAIR LABOR PRACTICES

A.  Background Facts

As described above, Respondent provides taxicab services 
for customers in the Las Vegas, Nevada metropolitan area.  It
employs approximately 430 taxi drivers, in addition to 15 to 20 
mechanics, 6 dispatchers and about 5 office workers, in addi-
tion to management. (Tr. 31.)2  Since March 26, 2012, the Un-
ion has represented a bargaining unit composed of all taxicab 
drivers employed by Respondent, excluding dispatchers, man-
agers and supervisors as defined in the Act.  Respondent and 
the Union have been engaged in collective-bargaining negotia-
tions since 2012, and although they have reached tentative 
agreements on a number of issues, they have not agreed on a 
collective-bargaining agreement as of the present.  

The complaint alleges, and Respondent admits, that the fol-
lowing individuals are supervisors and agents of Respondent:  
Janie Tobman Moore, president; Helen Martin, secretary; Mari-
lyn Moran, director; Jean Tobman, treasurer; Martha Sarver, 
general manager; and Vladimir Grigorov, night shift manager. 

B.  The Suspension and Termination of Numerous Employees

The complaint alleges, and Respondent admits, than in the 6-
month period between January 1 and July 8, 2014, Respondent 
either suspended or discharged numerous bargaining unit em-
ployees.3  Martha Sarver, Respondent’s general manager, called 
as an adverse witness (under Fed. R. Evid. 6(11)(c)) by the 
General Counsel, admitted that Respondent exercised much 
discretion in determining whether to impose discipline and the 
severity of the discipline imposed.  She testified that Respond-
ent had no rigid rules governing the kind of discipline imposed, 

___________________________
2  References to the transcript will appear as “Tr.,” followed by the 

page number(s); General Counsel’s exhibits will be referenced as “GC 
Exh.;” Respondent’s exhibits will be referenced as “R Exh.”

3  The complaint alleges, and Respondent admits, that the period 
covered by the suspensions is January 28 to July 8, 2014, and the peri-
od covered by the terminations is January 1 to June 26, 2014.  Evidence 
introduced at trial indicated that Respondent discharged 75 employees 
and suspended 46 employees during the period in question. (GC Exh. 
10; 11.)
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but rather considered several factors in determining what type 
of discipline, if any, to impose.  Among the factors considered 
were the length of service of the employee (with more senior 
employees usually warranting milder discipline), the type of 
offense or infraction committed, whether the employee had 
been honest and forthcoming in reporting or admitting a prob-
lem, whether the infraction was the result of an honest mistake 
or willful conduct, and other mitigating factors.  Moreover, 
Sarver testified that Respondent traditionally considered its 
employees to be “at-will” employees, and that Respondent was 
thus free to discharge employees as it saw fit.  Nonetheless, 
Respondent usually, but not always, applied a progressive dis-
ciplinary system consisting of first issuing an employee a ver-
bal warning, followed by a written warning, suspension, and 
then termination (Tr. 38–45; 61–65; 88–89).

In response to questions from the General Counsel, Sarver 
provided detailed explanations as to why some employees were 
terminated for conduct that only warranted suspensions, or even 
milder discipline, in other cases, with specific examples cited 
from the list of discharged or suspended employees introduced 
as General Counsel Exhibits 10 and 11.4  For the purposes of 
this case, however, the specifics as to why discipline was im-
posed, or the type of discipline imposed, are not germane to the 
theory of a violation under Alan Ritchey, which is what the 
General Counsel is relying on.5  All that matters is that the rec-
ord clearly shows that the discipline imposed was status-
changing (i.e., suspensions without pay or terminations), and 
that Respondent exercised discretion in imposing such disci-
pline—which it clearly and unequivocally did (Tr. 88–89).  
Also relevant is, of course, the fact that Respondent did not 
notify or bargain with the Union prior to imposing this type of 
discipline, which Respondent (Sarver) admitted, until July 2014 
(Tr. 50; GC Exh. 9).

C.  The Removal of the “Trip Sheet” Publication from Re-
spondent’s Premises

The Trip Sheet Magazine (TS) is a magazine published in 
Las Vegas every month around the first of the month, which 
contains information about what is going on in town, such as 
shows, conventions, special events, and the like.  It also con-
tains advertisements by numerous establishments such as ho-
tels, restaurants, bars, lounges and adult-theme (strip) clubs.  
Some of the advertisements are directed at taxicab and limou-
sine drivers in order to encourage—or lure—them to bring their 
fares or customers to these establishments, some offering re-
wards or tips (also called “referral” fees) for drivers to do so.  
Copies of TS magazines were introduced by the General Coun-
sel as General Counsel Exhibits 3 and 4.  According to Joan 
Young, a taxicab driver called as a witness by the General 
Counsel who has worked for Respondent since June 2013, cab 

___________________________
4  For example, see Tr. 55–56; 61; 65–66; 71–80; GC Exhs. 10; 11.
5  There is no allegation or evidence that any of these employees, for 

example, were disciplined for engaging in union or protected activity, 
so the theory of “disparate treatment” would appear irrelevant under 
these circumstances.  Moreover, as discussed below, since no union or 
protected activity is alleged, it is not the General Counsel’s place to 
argue whether any of this discipline was justified (i.e., for “cause”) or 
not.

drivers often refer to the TS in order to be informed as to what 
is happening around Las Vegas.  Indeed, Respondent’s General 
Manager, Martha Sarver, admitted that the TS magazine is 
considered a “resource” by the taxi and limo industry. (Tr. 46.)  
A well-informed taxicab driver, testified Young, usually gets 
better tips from customers. (Tr. 122–123; 129.)  Young admit-
ted that she has received tips from clubs for bringing customers 
there, although she said she does not recommend any estab-
lishment, only telling customers what she has heard from others 
(Tr. 133–135).

The Union placed an ad aimed at Respondent in the August 
2014 issue of the TS magazine.6 According to Young, ever 
since she started working for Respondent, she usually found a 
stack of TS magazines in the drivers’ room (or lounge) at Re-
spondent’s facility, copies that were placed there on or about 
the 1st of each month.7  The exception to this were occasions 
when Young was not scheduled to work on the 1st of the 
month, and by the time she showed up to work a day or two 
later, all TS magazines were gone.  There are numerous other 
places, however, where drivers can obtain copies of TS maga-
zines, such as the airport and Union Hall.  Young testified that 
in early August 2014, she could not find any TS magazines in 
the drivers’ room, and asked “Gerard” (last name unknown), 
who Young testified was an afternoon “supervisor,” where the 
TS magazines were.  Gerard replied that they (the TS maga-
zines) were “not allowed in the premises (or property)” any-
more, although he did not say since when. (Tr. 123–125; 127; 

135–137.)  I would note that “Gerard” was not alleged as a 
Section 2(11) supervisor or Section 2(13) agent of Respondent, 
nor admitted by Respondent as such.

The General Counsel alleged in the complaint that Respond-
ent banned the TS magazine from its premises in response to 
the Union’s ad in the August 2014 issue.  Curiously, neither the 
General Counsel nor the Union introduced any evidence show-
ing that Respondent knew in early August 2014 that the Union 
had placed an ad in that month’s issue of the TS magazine.  
Indeed, neither the General Counsel, who called Sarver (Re-
spondent’s general manager) as its witness, nor the Union, ever 
asked Sarver if she or any other official of Respondent had ever 
seen the Union’s ad.  Sarver, who spent the longest time on the 
stand than any other witness, had a different explanation for the 
absence of the TS magazine in their drivers’ room.  According 
to Sarver, starting in 2009, she requested TS Magazine to stop 
delivering its issues at Respondent’s facility, and disposed of 
them any time she saw them.  The reason was that many of the 
ads in the TS magazine aimed at taxi drivers were offering 
rewards to lure them into bringing or “diverting” customers to 
their establishments, something that Sarver testified is illegal 

___________________________
6  The ad reads: “ HEY WESTERN CAB!  We aren’t asking for too 

much—just to be treated like other Vegas taxi drivers: 
Fair Wages and benefits
An end to unfair & discriminatory discipline
Respect & dignity behind the wheel
We’re proud of the work we do and deserve a fair contract now!
United Steelworkers” ( GC Exh. 3(e))
7  The drivers’ room is where drivers go to at the end of their shifts, 

to do paperwork or just to rest. (Tr. 31–32).
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under Nevada law and Las Vegas ordinances—as well as con-
trary to Respondent’s policy.  Indeed, Respondent introduced 
into evidence copies of these statutes and ordinances that indi-
cate that the practice of “diverting” customers is prohibited by 
law or ordinance (Tr. 89–94 R. Exhs. 4; 5).  Sarver conceded 
that she never had put the policy banning the TS magazine in 
writing, and explained that is was difficult to police such policy 
because the drivers could pick up the magazine(s) anywhere 
and leave them in the drivers room or in the taxis.  Additional-
ly, she testified that the door to the drivers’ room is not locked 
and that anyone could walk “off the street” and drop off maga-
zines (something Young admitted), suggesting that TS maga-
zine had not honored her request to stop delivering magazines 
at Respondent’s premises.

I found Sarver’s testimony to be straight-forward and credi-
ble, and her explanation regarding Respondent’s rationale for 
not welcoming the presence of TS magazine in its premises to 
be reasonable and persuasive.8  While I also found Young to be 
generally credible, I note that since she was not employed by 
Respondent prior to June 2013, she could not address Sarver’s 
testimony about the existence of a policy toward TS Magazine 
since 2009—and no other witness testified about this matter.  
Additionally, I note that while Young believed that the absence 
of TS magazines at Respondent’s premises a couple of days 
after the first of the month was the result of the supply running 
out, it could have been the result of Respondent confiscating 
and disposing of said magazines shortly before her assigned 
shift began.  Since Young was not around on those occasions, 
her testimony as to what caused the absence of said magazines 
(prior to August 2014) is not reliable.  Accordingly, I credit 
Sarver’s testimony as to why TS magazines were barred from 
Respondent’s premises.

D. The Changes to the Employee Health Plan

Sarver testified that in December 2013, Respondent’s insur-
ance agent notified Respondent that under the provisions of the 
Affordable Care Act (ACA), effective January 2014, employees 
would be eligible to sign up for healthcare insurance after sixty 
(60) days on the job.  Previously, Respondent had provided 
healthcare insurance to employees after 1 year of employment.  
In order to comply with ACA, Sarver testified, Respondent 
began notifying its employees in February 2014 of the changes 
in the healthcare eligibility waiting period, first by posting no-
tices on its bulletin boards, and then by holding an employee 
meeting in April 2014.  Additionally, Respondent also notified 
employees of these changes by placing notices in the “trip 
sheets” or trip logs (not to be confused with the “Trip Sheet” 
magazine discussed above) that drivers must fill out at the con-
clusion of their work day.  Sarver admitted that Respondent 
implemented these changes without first notifying and bargain-

___________________________
8  Even a casual look at the samples of the TS magazine introduced 

in the record reveals the presence of ads enticing cab drivers to bring 
customers to these establishments, often under the direct or at least 
implied promise of rewards for such drivers.  As testified by Saver, this 
conduct may be considered a “diversion” of customers from their in-
tended destinations, and may be unlawful under Nevada laws and Las 
Vegas ordinances.

ing with the Union. (Tr. 35–38; 84–87; R. Exhs. 1; 2; 3.)

E. The Statements Allegedly Made by Vladimir Grigorov

Young testified that sometime in early August 2014, Re-
spondent’s drivers held a union meeting.  Sometime after the 
meeting, Young went to the driver’s room to do some paper-
work.  While there, she ran into another driver, Carlos Pena, 
who had not been at the meeting.  Young told Pena that he had 
missed a very good meeting, and which point Grigorov, who is 
Respondent’s night shift manager (and admitted supervisor), 
chimed in and told them that they did not need a union, or that 
he did not understand why they needed a union.9  Neither 
Grigorov nor Pena testified.

In view of the changing phraseology used by Young, as dis-
cussed in fn. 8, I conclude that what Grigorov said was “you 
don’t need a union,” and then said “I don’t understand why you 
need a union,” but did not ask “why do you need a union?,” 
which is something that Young added at the very end of her 
testimony, making it less credible.

F.  The Statement Made by Respondent at the February 2014 
Meeting

It is undisputed that on February 4, 2014, Respondent and 
the Union had a bargaining meeting under the auspices of the 
Federal Mediation and Conciliation Service (FMCS), at the 
Federal mediator’s office in Las Vegas.  Present at this meeting 
for Respondent were Helen Martin, Marilyn Morgan, Martha 
Sarver, and Respondent’s counsel, Gregory Smith.10  Present 
for the Union were Chris Youngmark, assistant to the Director 
for District 12, United Steelworkers, Chris Youngmark and 
employees Gezahegne Teffera and Chris, whose last name ap-
pears to be Musfin, although this is not clear, who were part of 
the Union’s bargaining committee.  According to Youngmark, 
during the negotiating session, Moran explained the company’s 
history, which was founded by her father and had always been 
a family-run business.  Moran repeatedly stated that they (Re-
spondent) did not like change and that this was very hard for 
the family and company.  Youngmark testified that shortly after 
saying these things, Moran looked directly at Teffera and said 
“why are you doing this to us?”  I found Youngmark to be a 
straight-forward witness whom I found to be credible, and thus 
credit his testimony.  In so doing, I note that Moran did not 
testify, and Sarver, who was present at this meeting, testified 
but was not asked about this issue.11  (Tr. 153–156)

___________________________
9  Intitially, Young testified that Grigorov had said that they did not 

need a meeting, that he did not understand why they needed a meeting.  
(Tr. 121.)  At the conclusion of Young’s testimony, I asked her to clari-
fy, since Grigorov’s comments did not seem particularly noteworthy, or 
comporting to the allegations of the complaint.  At this point, Young 
clarified that Grigorov had said that they did not need a union, adding 
that he then asked “what do you need a union for?  (Tr. 139–140.)

10  Also present as part of Respondent’s entourage were Marilyn Mo-
ran’s son (name unknown) and brother in law, whose name appears to 
be John Moran, although this is not clear (Tr. 155).

11  The complaint initially alleged Helen Martin as the individual 
who made the remarks addressed to Teffera, but the complaint was 
amended at the start of the trial to substitute Moran for Martin.  I per-
mitted the amendment over Respondent’s objection, noting that if Mo-
ran was not available, I would allow Moran to testify out of order if 
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Teffera’s testimony differed from Youngmark’s in some re-
spects, in that it appears from Teffera’s testimony that it was 
Helen Martin who directed the “why are you doing this to us” 
comment to him, as opposed to Marilyn Moran—although this 
is not completely clear.12  Additionally, Teffera testified that 
another union agent, Bill Locke, was also present at this bar-
gaining session at the FMCS.  It is clear, however, based on 
Youngmark’s testimony, which is supported by his bargaining 
notes, as well as Locke’s testimony, that it was Youngmark 
who was the Union’s only representative at this meeting.  (Tr. 
164–165; 187–191; R. Exh. 44.)13

On balance, in light of Youngmarks’s credible testimony, I 
find that the events transpired as testified by him, and that it 
was Moran who made the comments in question to Teffera 
during the February 4, 2014 bargaining session.

Discussion and Analysis

I.  THE ALAN RITCHEY ISSUE REGARDED THE DISCIPLINED 

EMPLOYEES

As described in the prologue and facts section, it is undisput-
ed that during the January to July 2014 time period, Respondent 
either terminated or suspended a total of one hundred twenty 
one (121) cab drivers.  It is also undisputed that Respondent did 
not notify or bargain with the Union prior to doing so.  The 
General Counsel argues that under the Board’s ruling in Alan 
Ritchey, Respondent had a pre-imposition obligation to bargain 
with the Union regarding such disciplinary actions, and that by 
failing to do so, Respondent violated Section 8(a)(5) and (1) of 
the Act.

As noted above, Alan Ritchey was invalidated by the Su-
preme Court on constitutional grounds in Noel Canning, and it 
is therefore not proper precedent.  Nonetheless, as I explained 
in my recent decision in Kitsap Tenant Support Services, issued 
on July 28, 2015 (cited in fn. 1, above), and as I further explain 

                                                                                                 

necessary or would grant a continuance to permit her to testify on a 
later date if requested by Respondent.  (Tr. 12–16.)  Respondent neither 
called Moran as a witness nor requested a continuance in order to do so.

12  Teffera’s testimony was extremely difficult to follow because he 
had a pronounced accent, as he acknowledged (Tr. 187, line 8), and his 
English syntax was at times poor.  See, Tr. 187–194.  Teffera speaks 
seven languages, and English is for him a second language.  Indeed, 
Respondent made a motion to strike his testimony because of apparent 
contradictions or lack of clarity, a motion that I denied, ruling that it 
was ultimately a matter of credibility. (Tr.195–196.)  Although the 
General Counsel attempted to clarify some of Teffera’s testimony, this 
effort was abandoned prematurely in my view, leaving an unclear pic-
ture as to who said what during the February 4 meeting.  But for the 
testimony of Youngmark, who gave a far clearer account of what tran-
spired at this meeting, the lack of clarity in Teffera’s testimony could 
have proved fatal to the General Counsel’s allegation, since he bears 
the burden of proof in these matters.

13  Locke testified that he attended the first bargaining session in 
April 2014, when he assumed his duties as the Union’s main negotiator 
in negotiations with Respondent. (Tr. 164–165.)  It should also be noted 
that while Youngmark’s bargaining notes do not reflect the alleged 
comments directed by Moran at Teffera, he credibly explained that his 
bargaining notes are not a verbatim transcription of everything that 
occurs during negotiations (Tr. 222; R. Exh. 44).

below, I find the Board’s rationale in Alan Ritchey to be valid 
and persuasive—and supported by prior Board precedent.  I 
also believe it reasonable to infer that it will likely be reaf-
firmed by the Board in the near future.  Accordingly, I will 
apply its principles to the present case.

As the Board noted in Alan Ritchey, an employer’s obliga-
tion to notify and bargain with a union that represents its em-
ployees prior to unilaterally implementing discretionary chang-
es that have a material, substantial and significant impact on 
employees’ terms and conditions of employment is based on 
long-standing and well-settled principles, citing NLRB v. Katz. 
369 U.S. 736 (1962); Oneita Knitting Mills, 205 NLRB 500 
(1973); and Washoe Medical Center, Inc., 337 NLRB 202 
(2001), among other cases.  In light of such precedent, the 
Board further reasoned that although the issue of an employer’s 
pre-imposition obligation to bargain over discretionary status-
changing discipline during the period prior to the parties’ first 
collective-bargaining contract was one of the first impression, 
its conclusion that employers have such obligation was a logi-
cal sequential step in the evolution of Board law and doctrine in 
this area.  It thus concluded that the Board had erred in mechan-
ically adopting (sub silentio) the administrative law judge’s 
decision to the contrary in Fresno Bee, 337 NLRB 1161 (2002), 
a decision which the Board called “demonstrably incorrect” in 
light of the above-cited precedents.  I conclude that such ra-
tionale is applicable in this case, notwithstanding Alan 
Ritchey’s invalidation by the Supreme Court, which it did not 
on the basis that the Board had misinterpreted the Act, but ra-
ther on constitutional grounds unrelated to the merits of the 
case.

Applying such rationale in the present case, it is clear based 
on the evidence that Respondent discharged or suspended 121 
employees without notifying or bargaining with the Union, and 
that in implementing such discipline Respondent exercised 
discretion in determining whether to impose discipline and in 
determining the type and severity of discipline imposed.  Ac-
cordingly, I conclude that Respondent violated Section 8(a)(5) 
and (1) of the Act by this conduct.  Respondent argues that 
Alan Ritchey is not proper precedent, as I have acknowledged, 
and that in any event it was wrongly decided.  As discussed 
above, however, I believe Alan Ritchey’s rationale is valid and 
that it will likely be reaffirmed by the Board in the near future.  
Obviously, if I am wrong and the Board opts not to reaffirm the 
principles announced in Alan Ritchey, then this finding would 
be moot and Respondent would be found not to have violated 
the Act.  In this regard I note that Respondent still would have 
an obligation to bargain about said discipline after its imposi-
tion, but there are no allegations that Respondent has refused to 
do so.  Indeed, the evidence shows that Respondent has offered 
to bargain with the Union about the aforementioned discipli-
nary actions since July 2014.  

Additionally, Respondent argues that even under the princi-
ples of Alan Ritchey it had no pre-imposition obligation to bar-
gain because the Union had an affirmative obligation to request 
bargaining, which it did not do.  I reject this argument since the 
Board plainly stated that employers have an affirmative obliga-
tion to notify unions prior to imposing discipline, in order to 
afford the unions an opportunity to prepare for bargaining by 
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contacting the employees in question and ascertaining their side 
of the story.  Likewise, it is no defense that the Union, during 
the period from January to July 2014, may have received word 
from time to time from bargaining unit employees that disci-
pline was being, or had been, imposed on various employees, 
and had failed to demand bargaining.  The Alan Ritchey doc-
trine, like in other scenarios that do not involve discipline but 
involve bargaining obligations before imposing unilateral 
changes, imposes an affirmative obligation on employers to 
give notice and an opportunity to bargain.  Accordingly, the 
Union’s failure to demand bargaining in this case is of no con-
sequence.  In short, Respondent was obligated to give the Un-
ion specific notice regarding the employees it intended to dis-
charge or suspend and some information regarding the intended 
discipline, as well as an opportunity to bargain, before it im-
plemented the discipline.

Having found that Respondent violated Section 8(a)(5) and
(1) by the above conduct, I now turn to the retroactive remedy 
sought by the General Counsel, which is a far more troubling 
part of the case.  First, I note than in Alan Ritchey the Board 
decided to apply any remedies prospectively, citing the lack of 
notice employers in general had about this new policy, as well 
as the possible significant financial burden any such remedy 
might result in.  Because Respondent’s conduct in this case 
occurred post Alan Ritchey but prior to its invalidation by the 
Supreme Court in Noel Canning in June 2014, the General 
Counsel argues that Respondent was thus “on notice” that its 
conduct was unlawful and should therefore be subject to retro-
active remedies.  It would appear, however, that Noel Canning
made such “notice” itself retroactively invalid.

Even if I were to accept its argument regarding retroactive 
application, however, there is in my view a significant obstacle 
to the remedy sought by the General Counsel.  The General 
Counsel, in essence, advances a “strict liability” theory in sup-
port of the make-whole remedy it seeks for all 121 employees 
terminated or suspended in this case.  In other words, regardless 
of what conduct on the employees’ part may have caused Re-
spondent to impose discipline, their discharge violated Sec. 
8(a)(1) and (5) in light of Respondent’s failure to notify and 
bargain with the Union, and therefore these employees must be 
made whole, that is, reinstated and awarded backpay.  As I 
briefly discussed in my prior decision in Kitsap, supra, on page 
15, fn. 27, Sec. 10(c) of the Act would appear to preclude the 
remedy sought by the General Counsel.  

Section 10(c) provides, in pertinent part, that “[n]o order of 
the Board shall require the reinstatement of any individual as an 
employee who has been suspended or discharged, or the pay-
ment to him of any back pay, if such individual was suspended 
or discharged for cause.”  Curiously, the General Counsel’s 
posthearing brief does not even mention Section 10(c), ignoring 
the elephant in the room.14  Both Respondent and the Charging 

___________________________
14  In all fairness, the Board does not mention Sec. 10(c) in Alan 

Ritchey either, most likely because it opted to apply its holding pro-
spectively, as discussed above, avoiding for the moment this thorny 
issue.  If the Board decides to reaffirm the principles of Alan Ritchey, 
however, this issue will resurface and will need to be addressed, in my 
opinion.

Party, to their credit, make extensive arguments in their briefs 
regarding the applicability of Section 10(c) in this case, albeit 
reaching different conclusions, as would be expected.  

As correctly pointed out by Respondent, in Taracorp Indus-
tries, 273 NLRB 221 (1984), and specially in Anheuser-Busch, 
Inc., 351 NLRB 644 (2007), the Board discussed at length the 
implications of Section 10(c) as it applies to discharges of em-
ployees in the context of the employer’s failure to bargain with 
the union regarding subjects or issues that resulted in, or con-
tributed to, such disciplinary action.  Both in Taracorp and in 
Anheuser-Busch the Board declined to order a make-whole 
remedy, noting that employees had engaged in misconduct that 
had no nexus to the separate unfair labor practice committed by 
the employer in its refusal to bargain, thus concluding that Sec. 
10(c) barred a make-whole remedy.  In Taracorp, the Board 
stated:

The Board possesses a certain latitude in fashioning remedies 
for unfair labor practices. Our discretion, however, is not ab-
solute. Thus, we are bound by certain specific and general re-
strictions that limit our remedial authority. This is particularly 
true regarding our authority to impose a remedy of reinstate-
ment and backpay. The clearest example of when a make-
whole remedy of reinstatement and backpay is appropriate is 
where an employee is discharged or disciplined for engaging 
in union or other protected concerted activities. Such a reme-
dy was imposed in the Board's first published decision and, 
since that time, has become the traditional means by which 
the Board seeks to neutralize employer discrimination. Phelps 
Dodge Corp. v. NLRB, 313 U.S. 177 (1941). This is achieved 
by restoring the status quo ante, thereby placing the employee 
in the position enjoyed prior to the discriminatory conduct. 
Conversely, an employee discharged or disciplined for mis-
conduct or any other nondiscriminatory reason is not entitled 
to reinstatement and backpay even though the employee's 
Section 7 rights may have been violated by the employer in a 
context unrelated to the discharge or discipline. (footnotes 
omitted, at 222)

The Board goes on to define the meaning of Sec. 10(c):

It is important to distinguish the term “cause” as it appears in 
Sec. 10(c) and the term “just cause,” which is a term of art 
traditionally applied by arbitrators in interpreting collective 
bargaining agreements.  Just cause encompasses principles 
such as the law of the shop, fundamental fairness, and related 
arbitral doctrines.  Cause, in the context of Sec. 10(c), effec-
tively means the absence of a prohibited reason.  (Emphasis 
supplied)

Citing from NLRB v. Columbus Marble Works, 233 F.2d 406, 
413 (5th Cir. 1956), the Board goes on to state:

[under out Act] Management can discharge for good cause, or 
bad cause, or no cause at all.  It has, as a master of its own 
business affairs, complete freedom with one specific, definite 
qualification: it may not discharge when the real motivating 
purpose is to do that which [the Act] forbids.  Taracorp, at 
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222, fn. 8.

In Anheuser-Busch, the Board further explains:

[T]he legislative history of Section 10(c) shows that Con-
gress’ purpose in enacting Section 10(c) was to insure that an 
employee who engaged in misconduct was subject to disci-
pline for that misconduct.  See Fibreboard Paper Products 
Corp. v. NLRB, 379 U.S. 203, 217 (1964) (‘[the legislative 
history of [Section 10(c)] indicates that it was designed to 
preclude the Board from reinstating the individual who had 
been discharged because of misconduct’)

I would note that in Anheuser-Busch, the Board distinguishes 
between employees whose employment is terminated, for ex-
ample, as a result a layoff caused by the employer’s failure to 
bargain over subcontracting the work out of the bargaining 
unit—a violation of Section 8(a)(5) and (1) that justifies a 
make-whole remedy—and employees discharged for cause, 
i.e., misconduct, independent of a separate violation by the 
employer for failing to bargain with the union about how such 
discharges came to be.  In Anheuser-Busch, the employer had, 
without bargaining with the union, installed surveillance cam-
eras that led to the discovery that employees were using drugs, 
which was misconduct.  Although the employer’s failure to 
bargain over the installation of the surveillance equipment vio-
lated the Act, and it could be argued that but for such violation 
the employer would have never discovered the misconduct, 
such violation could not overcome the explicit prohibition con-
tained in Section 10(c) barring reinstatement of employees who 
had engaged in misconduct.  There are multiple other scenarios 
where employer violations of Section 8(a)(5) and (1) for unilat-
eral changes that result in terminations warrant make-whole 
remedies.  For example, when an employer unilaterally changes 
a work rule, and the violation by an employee of that new rule 
is the direct and proximate cause of the employee’s discharge, 
that conduct is a violation of Section 8(a)(5) and (1) that war-
rants a make-whole remedy, because the new rule came into 
existence unlawfully, and thus the employee had not engaged in 
“misconduct” under the status quo.  See. e.g,. Uniserv, 351 
NLRB 1361 (2007).

Such is not the scenario in the present case.  In the present 
case, there are no allegations, let alone a scintilla of evidence, 
that employees were disciplined for discriminatory reasons 
proscribed by the Act, that is, engaging in union or protected 
activity.  Nor is there any evidence that Respondent unilaterally 
created new rules that were the direct and proximate cause of 
the employees’ discipline.  The undisputed testimony of Re-
spondent’s General Manager, Sarver, as well as documentary 
evidence (GC Exhs. 10; 11), shows the reasons for the termina-
tions and suspensions were all related to conduct that the em-
ployees engaged (or failed to engage) in.  This conduct, for 
example, included leaving the scene of an accident or failing to 
report one, unexcused absences, improperly filling out daily 
logs (intentionally or otherwise), failing to report fares, getting 
arrested (while on the job), tardiness, etc.  The undisputed tes-
timony of Sarver establishes that Respondent has been impos-
ing identical discipline for similar reasons for years, long be-

fore the Union came into the picture.  There is nothing unusual 
about such practice—such conduct is typical of the kind of 
conduct that triggers discipline by most employers.  Contrary to 
what the General Counsel and Union appear to imply in their 
briefs, Respondent’s lack of hard-and-fast written rules—and 
its adherence to an “at-will” philosophy of employment—does 
not mean that Respondent had no established rules or past prac-
tice.  Indeed, it is its very exercise of discretion in the applica-
tion of these rules that make the Alan Ritchey doctrine applica-
ble in this case.  Yet, it is precisely this novel application of 
employers’ duty to bargain over discretionary discipline under 
Alan Ritchey that, in my view, creates an inevitable head-on 
conflict with explicit provisions of Section 10(c) of the Act as it 
applies to make-whole remedies for employees discharged or 
suspended for cause.

It is true, as the Union points out in its post-trial brief, that in 
Anheuser-Busch the Board stated “termination of employment 
that is accomplished without bargaining with the representative 
union is unlawful under Section 8(a)(5) and is not ‘for cause,’” 
Id. at 648 (Emphasis supplied).  Yet, it is notable than in giving 
an example of such violation, the Board uses the lay-off scenar-
io described above, where employees did not engage in any 
conduct that was the cause—or trigger—for their discharge, but 
were rather passive victims of the employer’s unlawful unilat-
eral action.  Those employees were not disciplined for their 
conduct—they were laid off pursuant to the employer’s unilat-
eral subcontracting of their work. Thus, it is reasonable to infer 
that “termination of employment,” as used by the Board in 
Taracorp is not the same as “suspended or discharged for 
cause” as defined by Section 10(c).  As described above, the 
Board in Taracorp, in keeping with prior court rulings cited 
therein, states that “[c]ause, in the context of Sec. 10(c), effec-
tively means the absence of a prohibited reason.”  The “cause” 
or “reason” for the employees’ discharge or suspension in this 
case was their conduct, none of which was protected by the 
Act.  Conversely, the “cause” or “reason” of their discharge or 
suspension was not Respondent’s unlawful failure to bargain—
which was rather the effect or result of Respondent’s conduct.15  
To hold that the discipline imposed in this case was not “for 
cause” because of Respondent’s unlawful failure to bargain 
prior to imposing such discipline would, at best, define “cause” 
in an unnatural, even tortured, manner.  At worst, such defini-
tion could be seen as an artifice devised to facilitate an obvious 
“end run” around the plain meaning of Section 10(c).  In short, 
the term “for cause” should not be interpreted other than as 
properly defined by the Board in Taracorp, as described above, 
a definition that the Board itself correctly borrowed from the 
court of appeals in Columbus Marble Works.  Applying such 
definition in this case leads to the inevitable conclusion that 
employees at issue here were disciplined as a result of their 
conduct, and thus “for cause” within the meaning of Section
10(c).

___________________________
15  Webster’s defines “cause,” inter alia, as:  1. That which produces 

or effects a result; that from which anything proceeds, and without 
which it would not exist. 2.  That which is the occasion of an action or 
state; ground; reason; motive.
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Accordingly, and for these reasons, I decline to order a 
make-whole remedy in this case.16

II. THE REMOVAL OF THE “TRIP SHEET” MAGAZINE FROM 

RESPONDENT’S PREMISES  

The General Counsel alleges that Respondent removed—and 
barred—copies of the TP magazine from its premises in August 
2014 because that month’s issue contained an ad directed at and 
critical of Respondent.  By engaging in such conduct, the Gen-
eral Counsel alleges, Respondent violated Section 8(a)(1) of the 
Act.  For the following reasons, I disagree.

First, as discussed in the facts section above, I have deter-
mined that Respondent’s policy toward the TP magazine has 
been in place since 2009, before the Union was around, as testi-
fied by Sarver, whose testimony I credited and who provided a 
valid and persuasive justification as to why Respondent did not 
welcome such publication in its premises.  As testified by 
Sarver and established by the evidence, the publication contains 
ads from commercial establishments in Las Vegas that clearly 
entice taxi drivers to “divert” customers from their original 
intended destinations to these establishments—for money or 
other rewards.  This practice appears to be in violation of Ne-
vada statutes and regulations, as well as Las Vegas ordinances.  
Even if they are not in violation of these laws, it is clearly in 
violation of Respondents stated policies.  While it appears, 
based solely on Young’s testimony, that copies of such maga-
zines at times still found their way into the driver’s room, this 
does not detract from my conclusion that such policy existed 
and was enforced, albeit not in an ironclad manner.  According-
ly, the evidence fails to establish that this rule was established 
on enforced solely because of the ad placed by the Union in the 
August 2014 issue of TS magazine.  Indeed, as discussed in the 
facts section, no evidence at all was adduced by the General 
Counsel or the Union that Respondent was aware of the Union 
had placed an ad in the August 2014 issue—or that it knew that 
it early August, when the issues were removed.  The General 

___________________________
16  I am aware that in the absence of a make-whole remedy, a simple 

order to bargain after the discipline has been imposed is of little, if any 
value, rendering Alan Ritchey virtually meaningless.  Yet the clear, 
explicit language of Sec. 10(c) as it relates to make-whole remedies for 
disciplinary actions constrains the Board in a manner it does not face 
regarding any other remedial orders to restore the status quo ante.  Alan 
Ritchey, as I discussed in my decision in Kitsap Tenant Support Ser-
vices, raises a host of questions and issues unanswered, and this issue is 
certainly at the very core.  Perhaps the solution may lie in reexamining 
the need for pre-imposition bargaining in these disciplinary situations. 
As I posed in Kitsap, if, as the Board argues, the intent of the (Alan 
Ritchey) policy is to prevent the specter of impotency from being cast 
on a newly-certified union, it can be argued that the same goal may be 
achieved as effectively, but without the underlying cost and uncertain-
ty, by requiring the employer to bargain after the imposition of disci-
pline, with a required notice about such bargaining being sent to the 
entire bargaining unit. Indeed, this case illustrates some of the concerns 
I described in my Kitsap decision with regard to the burdens imposed 
on employers by Alan Ritchey, including difficulties in scheduling 
bargaining meetings and their obligation to maintain employees in the 
payroll while they complied with their bargaining obligation.  It is a 
stretch to describe discipline as a “discreet” event when it happens 121 
times in a short period, as happened in this case, and will happen in 
high-turnover “revolving-door,” types of business.

Counsel argues that such knowledge must be inferred, but in 
view of the fact that the General Counsel bears the burden of 
proof in this matter, such inference is too large of a leap, in 
view of all the circumstances.

Secondly, even if I were to infer such knowledge, it is diffi-
cult to ascertain what the General Counsel’s theory of a viola-
tion is.  The General Counsel cites no cases directly on point 
that involve the barring or removal of a commercial third-party 
publication (not a union publication or literature) such as TS 
magazine for alleged antiunion reasons.  Instead, the General 
Counsel argues that pursuant to Roadway Express, 279 NLRB 
302, 304 (1986), I should use Wright Line17 analysis to deter-
mine that Respondent had an antiunion motive in removing the 
TS magazines, shifting the burden to Respondent to show that 
its motive was not “discriminatory” and that it would have 
barred such publication in any event.  It further argues that 
absent such showing by Respondent, I should find Respond-
ent’s conduct violated Section 8(a) (1).  In Roadway Express, 
the Board, using a Wright Line analysis, concluded that the 
General Counsel has met its burden in establishing that the 
employer removed a bulletin board commonly used by employ-
ees because it contained prounion, prostrike literature.  In that 
case, however, the General Counsel had adduced direct evi-
dence, including statements by supervisors, that the employer 
had removed the bulletin board because it was being used to 
post pro-union literature.  In the present case, as explained 
above, the evidence of anti-union motivation is at best circum-
stantial, and I have already concluded that the General Counsel 
has not met his burden to show that an unlawful motive was 
present.  Moreover, I have concluded that even if such burden 
was met, Respondent had provided a valid reason for banning 
the TS publication, and established that the publication would 
have been removed even in the absence of the union ad.

Thirdly, it should be noted that the TS magazine, as noted 
above, is not “union literature” that employees should be free to 
distribute in Respondent’s premises or free to post in bulletin 
boards, assuming distribution or posting of other types of litera-
ture is also allowed.  Rather, it is a third party commercial pub-
lication where the Union placed an ad aimed at Respondent, 
and perhaps aimed at its employees, whom they represent.  This 
third party publication, as described above, also contains nu-
merous ads not related to the Union that Respondent finds ob-
jectionable. I am not persuaded that by placing its own ad, the 
Union somehow converted this third party publication into a 
“union” publication that its members, the employees of Re-
spondent, had a right to have or distribute in Respondent’s 
premises.  To hold otherwise would mean that the Union could 
force Respondent to allow any third-party publication in its 
premises, regardless of its nature, simply by placing an ad in 
such publication aimed at Respondent and/or its employees.  If 
the Union wanted its members to see the ad, it had many ways 
to get a copy into its members’ hands, including mailings, cop-
ies in the union hall—or even hand delivery.  Thus, I am not 
persuaded that this ad in a third party publication was “protect-
ed activity” by Respondent’s employees that Respondent had 

___________________________
17  251 NLRB 1083 (1980), enfd. as modified 662 F. 2d 899 (1st Cir. 

1981), cet. denied 455 U.S. 989 (1982).
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no choice but to allow in its premises.18

In light of the above, I conclude that Respondent did not vio-
late Section 8(a)(1) of the Act by barring TS Magazine from its 
premises, and recommend that this allegation of the compliant 
be dismissed.

III. RESPONDENT’S FAILURE TO BARGAIN ABOUT CHANGES TO ITS

HEALTHCARE PLAN

As discussed in the facts section, Respondent learned in De-
cember 2013, that the Affordable Care Act (ACA) would re-
quire certain changes in its employee health care plan.  Among 
these, was a change requiring that employees be eligible for 
healthcare benefits after 60 days of employment, which was a 
significant change from Respondent’s plan, which made em-
ployees eligible after a year of employment.  Beginning in Feb-
ruary 2014, Respondent began notifying its bargaining unit 
employees of this new eligibility period, in order to afford them 
the opportunity to enroll.  It is undisputed that Respondent nev-
er notified or bargained with the Union regarding these chang-
es.19

The General Counsel and the Union content that the imple-
mented changes were a mandatory subject of bargaining, and 
that Respondent violated Section 8(a)(5) and (1) by failing to 
notify and bargain with the Union.  Respondent avers, in es-
sence, that the change it implemented was pursuant to a Federal 
mandate under ACA, and that therefore it had no obligation to 
bargain with the Union about such change.  For the reasons 
discussed below, I agree with the General Counsel and Union 
that Respondent had an obligation to bargain with the Union 
about this subject.

It is by now axiomatic that employers must bargain with the 
collective-bargaining representative of its employees regarding 
significant, material changes to their wages, hours or working 
conditions, before changing the status quo, if any type of dis-
cretion on the employers’ part exists in making such changes.  
NLRB v. Katz, supra; Oneita Knitting Mills, supra; Toledo 
Blade Co., 343 NLRB 385 (2004); Eugine Iovine, Inc., 328 
NLRB 294 (1999).

While all of the ramifications of ACA and its mandates still 
need to be sorted out, and it appears undisputed that one of its 
mandates required Respondent to shorten the waiting period of 
eligibility for healthcare benefits to 60 days from its existing 1-
year period, I am not persuaded that this mandate relieved Re-
spondent of its duty to notify and bargain with the Union before 
implementing the change.  See, e.g., Latino Express, 360 
NLRB 911 (2014).  ACA requires employers (and individuals) 
to comply with certain minimum requirements with regard to 

___________________________
18  I also note that the General Counsel does not offer any sugges-

tions or makes any arguments as to what proper remedial action I 
should order, if I were to find a violation.  Thus, no arguments are 
tendered or authority provided as to whether, for example, Respondent 
should be ordered to allow TS Magazine on its premises for a month, 6 
months, a year, or indefinitely—or even perhaps on only those occa-
sions when the Union places an ad.

19  No evidence was proffered by the parties as to whether the 
changes to the Respondent’s healthcare plan involved anything other
than a change to the waiting period to be eligible.  Accordingly, I pre-
sume this was the only change. 

healthcare coverage, and one of these minimum requirements 
appears to be that employees be eligible to receive benefits 
after 60 days of employment.  As far as I am aware, there is no 
provision in ACA that prohibits or precludes employers from 
granting employees healthcare benefits before 60 days of em-
ployment, or for that matter offering employees benefits that 
exceed the minimum standards required by ACA.  Thus, Re-
spondent had a certain degree of discretion in deciding how to 
best comply with ACA.  Had the Union been notified of these 
events, and afforded the opportunity to bargain, it might have 
been able to propose better terms for its members, and might
have persuaded Respondent to agree to such better terms.  Even 
if better terms would have never been agreed to by Respondent, 
the Union might have had suggestions as how to best notify and 
inform its members about the choices available, and been in-
strumental in persuading employees to cooperate and partici-
pate.  This notice and opportunity was never given to the Un-
ion, which was shut out of the entire process until it was a fait 
accompli.  Such conduct invariably sends the message to em-
ployees that their union is ineffectual, impotent, and unable to 
effectively represent them.  NLRB v. Hardesty Co., 308 F.3d 
859, 865 (8th Cir. 2002).

Had Respondent notified and bargained with the Union, and 
the Union had insisted that Respondent could not implement a 
mandate of ACA until the parties reached impasse, Respondent 
could then have implemented, if indeed required by the man-
date, and would have had a persuasive argument and valid af-
firmative defense.  This, however, it did not do.

Accordingly, I find that by failing to notify and bargain with
the Union regarding the changes to its healthcare policy, Re-
spondent violated Section 8(a)(5) and (1) of the Act.

IV.  THE STATEMENTS MADE BY VLADIMIR GRIGOROV

As described in the facts section, in early August 2014, 
Night Shift Manager Grigorov, after overhearing Young tell 
fellow employee Carlos Pena that he had missed a good (union) 
meeting, made the uninvited remark to them, “you don’t need a 
union,” or “I don’t understand why you need a union.”20  The 
General Counsel (and Union) alleges that this comment was 
unlawful, in violation of Section 8(a)(1).  I disagree.

Grigorov’s words do not contain, or imply, a threat or other 
coercive elements, but rather express an opinion that has been 
found lawful and permitted under Sec, 8(c) of the Act numer-
ous times by the Board.  See, e.g., Pacific Customs Materials, 
Inc., 327 NLRB 75, 85 (1998); Cleveland Sales Co., 292 NLRB 
1151, 1156 (1989); Thomas Industries, 255 NLRB 646 (1981); 
Howard Johnson Co., 242 NLRB 386 (1979).21

___________________________
20  As discussed in the facts section, I did not credit Young’s very 

last version of these comments (after the ones cited above), to the effect 
that Grigorov asked “why do you need a union?”  I credited the original 
version, in which the comment was not posed by a question that re-
quired an answer.  Accordingly, I do not find that Grigorov’s comment 
was an “interrogation,” as alleged by the General Counsel.

21  I would note that the only case cited by the General Counsel 
where the statement “you don’t need a union” was found unlawful was 
one where those words were also accompanied by the statement “ [be-
cause] you won’t be here long enough,” which was a clear threat.  



WESTERN CAB CO. 13

While Grigorov’s comments may have been uninvited and 
intrusive, they were certainly not unlawful.  Accordingly, I find 
that Respondent did not violate Section, 8(a)(1) of the Act 
through Grigorov’s comments, and recommend that allegation 
of the complaint be dismissed.

V.  THE STATEMENTS BY RESPONDENT AT THE FEBRUARY

2014 MEETING

As discussed in the facts section, at the February 4, 2014 
meeting between Respondent and the Union at the offices of 
the FMCS mediator, Marilyn Moran told the history of the 
family-run company, explaining that it preferred to keep things 
that way.  Directing her comments at employee Teffera, who 
was part of the Union’s bargaining committee, she then asked 
“why are you doing this to us?”  The General Counsel alleges 
that this comment by Moran was disparaging of Teffera for 
supporting the Union and thus in violation of Section 8(a)(1).  I 
do not agree.

I note that, as with the prior allegation discussed immediate-
ly above, the General Counsel could not cite any cases directly 
on point to support its argument.  Indeed, the General Counsel 
concedes that the Board has held that words of disparagement 
alone are insufficient to violate Section 8(a)(1), Sears Roebuck 
& Co., 305 NLRB 193 (1991), and that “the Act countenances 
a significant degree of vituperative speech in the heat of labor 
relations,” Atlas Logistics, 357 NLRB 353, 356 (2011).  None-
theless, the General Counsel argues that such comments violate 
the Act if made in the context of other coercive statements that 
suggest that Respondent would not bargain in good faith and 
that the employees’ choice of the Union would be futile.  As an 
example, the General Counsel cites Respondent’s comments 
that they did not like change and would like to keep things as 
they were.  The inherent weakness of this argument is that the 
General Counsel has not alleged any other comments made at 
this meeting as unlawful, since it would be hard-pressed to do 
so, let alone alleged that Respondent was bargaining in bad 
faith or otherwise conveyed the message that negotiations were 
futile.

Respondent, on the other hand, cited several examples of 
cases where employers have uttered either identical or closely 
similar words as the ones used here (‘why are you doing this to 
us?”), that the Board found not to be unlawful.  See, e.g., 
McDonald Land & Mining, Co., Inc., 301 NLRB 463, 465 
(1991); Springfield Hospital, 281 NLRB 643 (1986); Berger 
Transfer & Storage, Inc., 253 NLRB 5, 12 (1980).  I cannot 
distinguish there cases from the present one, and the General 
Counsel has not even attempted to do so.  Accordingly, and in 
light of the fact that Respondent made no other coercive or 
threatening statements at this meeting or at any other time, I 
conclude that Moran’s statement did not violate Section 8(a)(1) 
of the Act.22

                                                                                                 

See, Bomber Bait Co., Inc., 210 NLRB 673, 675 (1974).  This case is 
clearly inapposite.

22  I would note that in the one instance where the Board found a 
similar statement (“why are you doing this to me?”) to be unlawful, the 
manager who made the statement also called  the employee a “sneak” 

CONCLUSIONS OF LAW

1.  Western Cab Company (Respondent) is an employer en-
gaged in commerce within the meaning of Section 2(2), (6), 
and (7) of the Act.

2.  United Steel, Paper and Forestry, Rubber, Manufacturing, 
Energy, Allied-Industrial and Service Workers International 
Union, AFL–CIO–CLC (Union) is a labor organization within 
the meaning of Section 2(5) of the Act.

3.  At all material times, the Union has been, and continues 
to be, the exclusive collective-bargaining representative for the 
purposes of collective bargaining within the meaning of Section 
9(a) of the Act of the employees employed by Respondent in 
the following unit:

All taxicab drivers employed by Respondent, excluding dis-
patchers, managers and supervisors as defined in the Act

4.  By failing to provide the Union with notice or an oppor-
tunity to bargain concerning the discretionary disciplinary ac-
tion taken with regard to all employees discharged or suspend-
ed by Respondent between January 1, 2014, and July 8, 2014, 
and by failing to provide the Union with notice or an opportuni-
ty to bargain concerning changes to the healthcare benefits 
provided to bargaining unit employees, which were mandatory 
subjects of bargaining, Respondent violated Section 8(a)(1) and 
(5) of the Act.

5.  The unfair labor practices of Respondent affect commerce 
within the meaning of Section 2(6) and (7) of the Act.

6.  Respondent did not otherwise violate the Act as alleged in 
the consolidated complaint.

REMEDY

The appropriate remedy for the Section 8(a)(1) and (5) viola-
tions I have found is an order requiring Respondent to cease 
and desist from such conduct and take certain affirmative action 
consistent with the policies and purposes of the Act.

Specifically, Respondent will be required to bargain with the 
Union with respect to the disciplinary action taken with respect 
to all employees discharged or suspended by Respondent be-
tween January 1, 2014, and July 8, 2014, and will further be 
required to bargain with the Union with respect to changes to 
the healthcare benefits provided to bargaining unit employees.  
For the reasons discussed above, I decline the General Counsel 
request to recommend any additional remedies (such as rein-
statement and/or backpay) with regard to the disciplined em-
ployees.  Additionally, Respondent will be required to post a 
notice to employees assuring them that it will not violate their 
rights in this or any other related matter in the future.  Finally, 
to the extent that Respondent communicates with its employees 
by email, it shall also be required to distribute the notice to 
employees in that manner, as well as any other electronic 
means it customarily uses to communicate with employees.

                                                                                                 

and a “snake,” which was clearly coercive, and changed the entire 
context.  Pony Express Courier Corp., 283 NLRB 868 (1987).
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Accordingly, based on the forgoing findings of fact and con-
clusions of law, and on the entire record, I issue the following 
recommended23

ORDER

Respondent, Western Cab Company, Las Vegas, Nevada, its 
officers, agents, successors, and assigns, shall

1.  Cease and desist from
(a) Failing to bargain with United Steel, Paper and Forestry, 

Rubber, Manufacturing, Energy, Allied-Industrial and Service 
Workers International Union, AFL–CIO–CLC regarding the 
disciplinary action taken regarding all employees discharged or 
suspended by Respondent between January 1, 2014, and July 8, 
2014, or prior to imposing such discipline to any other employ-
ees in the future.

(b) Failing to bargain with United Steel, Paper and Forestry, 
Rubber, Manufacturing, Energy, Allied-Industrial and Service 
Workers International Union, AFL–CIO–CLC regarding 
changes to the healthcare benefits provided to bargaining unit 
employees.

(c) In any like or related manner interfering with, restraining, 
or coercing employees in the exercise of rights guaranteed them 
by Section 7 of the Act.

2.  Take the following affirmative action necessary to effec-
tuate the purposes and policies of the Act.

(a) Bargain with United Steel, Paper and Forestry, Rubber, 
Manufacturing, Energy, Allied-Industrial and Service Workers 
International Union, AFL–CIO–CLC regarding the disciplinary 
action taken with respect all employees discharged or suspend-
ed by Respondent between January 1, 2014, and July 8, 2014.

(b) Bargain with United Steel, Paper and Forestry, Rubber, 
Manufacturing, Energy, Allied-Industrial and Service Workers 
International Union, AFL–CIO–CLC regarding changes to the 
healthcare benefits provided to bargaining unit employees.

(c) Within 14 days after service by the Region, post at all its 
facility in Las Vegas, Nevada, where notices to employees are 
customarily posted, copies of the attached notice marked “Ap-
pendix.”24  Copies of the notice, on forms provided by the Re-
gional Director for Region 28, after being signed by the Re-
spondent’s authorized representative, shall be posted by the 
Respondent and maintained for 60 consecutive days in con-
spicuous places including all places where notices to employees 
are customarily posted.  In addition to physical posting of paper 
notices, the notices shall be distributed electronically, such as 
by email, posting on an intranet or an internet site, and/or other 
electronic means, if the Respondent customarily communicates 
with its employees by such means.  Reasonable steps shall be 

___________________________
23  If no exceptions are filed as provided by Sec. 102.46 of the 

Board’s Rules and Regulations, the findings, conclusions and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for 
all purposes.

24  If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”

taken by the Respondent to ensure that the notices are not al-
tered, defaced, or covered by any other material. In the event 
that, during the pendency of these proceedings, the Respondent 
has gone out of business or closed the facilities involved in 
these proceedings, the Respondent shall duplicate and mail, at 
its own expense, a copy of the notice to all current employees 
and former employees employed by the Respondent at any time 
since January 1, 2014.

(d) Within 21 days after service by the Region, file with the 
Regional Director for Region 28, a sworn certification of a 
responsible official on a form provided by the Region attesting 
to the steps that the Respondent has taken to comply.

Dated, Washington, D.C.  September 2, 2015

APPENDIX
NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we 
violated Federal labor law and has ordered us to post and 
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO
Form, join, or assist a union
Choose representatives to bargain with us on 

your behalf
Act together with other employees for your bene-

fit and protection
Choose not to engage in any of these protected 

activities.

In recognition of these rights, we hereby notify employees 
that:

WE WILL NOT refuse to bargain in good faith with United 
Steel, Paper and Forestry, Rubber, Manufacturing, Energy, 
Allied-Industrial and Service Workers International Union, 
AFL–CIO–CLC (Union) regarding the disciplinary action tak-
en regarding all employees discharged or suspended by Re-
spondent between January 1, 2014, and July 8, 2014, or prior to 
imposing such discipline to any other employees in the future.

WE WILL NOT refuse to bargain with the Union regarding 
changes to the healthcare benefits provided to bargaining unit 
employees.

WE WILL NOT implement any changes in the wages, hours, or 
working conditions of our bargaining unit employees, including 
taking disciplinary action, without first notifying the Union and 
giving it an opportunity to bargain.

WE WILL NOT in any like or related matter interfere with, re-
strain, or coerce you in the exercise of rights listed above.

WE WILL, upon request, bargain with the Union as the exclu-
sive collective-bargaining representative of employees in the 
following appropriate bargaining unit concerning terms and 
conditions of employment:
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All taxicab drivers employed by Respondent, excluding dis-
patchers, managers and supervisors as defined in the Act

WE WILL, before implementing any changes in wages, hours, 
or other terms and condition of employment, including taking 
disciplinary action against employees in the above-described 
bargaining unit, notify and, on request, bargain with the Union 
regarding these changes.

WESTERN CAB COMPANY

The Administrative Law Judge’s decision can be found at 
www.nlrb.gov/case/28-CA-131426 or by using the QR code 
below. Alternatively, you can obtain a copy of the decision 

from the Executive Secretary, National Labor Relations Board, 
1015 Half Street, S.E., Washington, D.C. 20570, or by calling 
(202) 273–1940.


